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Cross-Complainants The Prager Perspective, LLC (“Prager LLC”) and Scott Webley (“Webley”)

(collectively “Cross-Complainants”) allege as follows:

GENERAL ALLEGATIONS

1. At all times mentioned herein, Prager LLC is a limited liability company in good
standing, organized under the laws of the State of California, doing business in Los Angeles County,
with its principal place of business in Los Angeles County, California.

2. At all times mentioned herein, Webley is an individual who resides in Los Angeles
County and is one of two members of Prager LLC. Webley is the managing member of Prager L1C.

3. At all times mentioned herein, Cross-Defendant Dennis Prager (“Prager”) is an individual
who, Cross-Complainants are informed and believe, and on that basis allege, resides in Los Angeles
County, California and is the other member o Prager LLC.

4. At all times mentioned herein, Salem Radio Network Incorporated (“Salem Radio”) is a
corporation in good standing, organized under the laws of the State of Delaware and qualified to do
business in the State of California. Cross-Complainants are informed and believe, and on that basis
allege that Salem Radio is doing business in Los Angeles County, California.

5. At all times mentioned herein, Salem Communications.Corp. (“Salem Communications”)
is a corporation in good standing, organized under the laws of the State of Delaware and qualified to do
business in the State of California. Cross-Complainants are informed and believe, and on that basis
allege that Salem Communications is doing business in Los Angeles County, California.

6. Cross-Complainants are informed and believe, and on that basis allege Salem Radio is a
division of or a wholly owned subsidiary of Salem Communications Corp. Salem Radio and Salem
Communications are collectively referred to as “Salem” unless otherwise indicated.

*e 7. Cross-Complainants are informed and believe,' and on that basis allege that Salem Radio
é:.;i'l d Salem Communications acted as the agents, employees co-venturers, alter egos and/or partners of

eﬁe another, and each of them, while acting in the course and scope of their agency, employment, co-

i"’

yentureship, alter ego and/or partnership, performed the acts and conduct hereinafter alleged, and said

;;fets and conduct were ratified and approved by each of them at all times mentioned herein. '
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8. Cross-Defendants Roes 1 through 25, inclusive, are sued herein by these fictitious names
because their true names and capacities are unknown to Prager LLC. Cross-Complainants will seek
leave to amend this cross-complaint to allege the true names and capacities of Roes 1 through 25,
inclusive,‘ when the same are ascertained. Cross-Complainants are informéd and believe, and on that
basis allege that each of the fictitiously named Cross-Defendants is liable for the wrongful conduct as
alleged herein, and that Cross-Complainants’ claims against these fictitiously named Cross-Defendants
arose from such conduct.

9. Cross-Complainants are informed and believe, and on that basis allege that these
fictitiously-named Cross-Defendants, and each of them, acted as the agents, employees, co-venturers,
alter egos, and/or partners of the named Cross-Defendants, and the Roe Cross-Defendants, and each of
them, while acting in the course and scope of their agency, employfnent, co-ventureship, alter ego and/or
partnership, performed the acts and conduct hereinafter alleged, and said acts and conduct were ratified
and approved by éach named Cross-Defendants. Cross-Complainants are informed and believe, and
thereon allege, that the named Cross-Defendants, and each of them, acts as the agents, employees, co-
venturers, alter egos, and/or partners of each other, and, while acting in the course and scope of their
agency, employment, co-ventureshib and/or partnership, performed the acts and conduct hereinafter
alleged, and said acts and conduct were ratified and approved by the each naméd Cross-Defendant.

10.  Prager is a popular radio talk show host. He has been broadcasting on radio in Los
Angeles since approximately 1982. In or about 1999, his radio show became nationally syndicated and
is known as “The Dennis Prager Show” (hereinafter referred to as “the Radio Show™). Since on or about
January 1, 2001, the Radio Show has been broadcasted on KRLA 870 AM (hereinafter referred to as

“the Radio Station™). Salem Communications owns the Radio Station.

m} 11.  Prager is also the author of several books, essays, articles, newsletters and columns.
E%ager also has appeared for a number of speaking engagements.
’;3 12.  Webley and Prager met in or about the late 1990s.

. 13.  Inor around late 2000 or early January 2001, Webley and Prager orally agreed that (1
Exey would form Prager LLC to market, distribute and sell all intellectual property in the form of
f%ssettes, audio and video tapes, newsletters, books, internet downloads, compact and digital video discs
et
3
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conceived, developed, and/or written by Prager, (2) Prager LLC would manage and operate a website
featuring Prager and such intellectual property, (3) Prager would continue to conceive, develop and/or
write such materials, (4) Webley would provide an infrastructure including but not limited to providing
offices, hiring personnel, data processing, warchousing, shipping and distribution services necessary to
carry out the business of Prager LLC, (5) Prager granted an exclusive license including the use of his
name for the sale and distribution of such materials, (6) Prager and Webley would be the members of
Prager LLC, and (7) Prager and Webley would equally share in any revenues generated by Prager LLC
(the “Prager LLC Agreement”).

14.  Webley and Prager subsequently formed Prager LLC on or about J zinuary 3,2001 to
market, sell, and distribute sell various merchandise related to Prager’s radio personality and collection
of work such as Prager’s books, essays, articles, newsletters, columns, recordings of various speaking
engagements and broadcastings of the Radio Show by way of the internet, mail and/or telephone.

15.  Webley and Prager are 50% owners of Prager LLC. They have and continue to equally
share in any revenues generated by Prager LLC.

16.  Inreliance upon and in consideration of the Prager LLC Agreement, Webley undertook
liabilities and invested his time and expense to provide such an infrastructure for Prager LLC including
but not limited to opening an office, hiring personnel, and setting up Prager LLC’s website
“dennisprager.com” ( the “Website”).

17. Beginning, in or about January 2001 through in or about late 2003 or early 2004, Prager
and his assistant Alan Briese delivered the master tapes of the Radio Show to Prager LLC’s office.
During this time, Prager and his assistant Alan Briese represented to Cross-Complainants that these
master tapes were lawfully taken from the Radio Station and Cross-Complainants were to transfer these

f%:cordings onto cassette tapes and/or CD for sale and distribution.

w 18. Salem, with Prager’s knowledge, consent, and/or direction, knowingly and intentionally,

the Radio Show directly onto the Website in or about late 2003 or early 2004. Salem uploaded these
;Ejlectronic feeds from in or about late 2003 or early 2004 to on or about January 13, 2006. Prager LLC

4
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tapes or CDs. In addition, Salem participated in the format and structure of the Website including
suggesting changes to the Website menu and drafting a synopsis of the daily broadcasts of the Radio
Show to be posted on the Website to further the sale and distribution of such recordings from in or about
mid 2002 to in or about early 2006.

19. Once Salem began uploading the electronic feeds of the Radio Show onto the Website,
Prager and his assistant Alan Briese discontinued bringing the master tapes to Prager LLC.

20.  Cross-Complaimants are informed and believe and thereon allege that Salem was aware. of
and consented to the sale and/or distribution of the Radio Show’s recordings.

21.  With the knowledge, consent, and/or participation of Prager and Salem, Prager LLC
offered a membership subscription for a variety of services. This subscription included individual
emails from Prager, access to forum discussions with Prager, and electronic downloads of daily
recordings of the Radio Show and recordings of Prager’s lecture series. In addition, Prager LLC’s
customers could also purchasé Prager’s articles, essays, books, newsletters, films, or individual
recordings of the Radio Show, Prager’s lecture series or other various speaking engagements through the
internet or by telephone or mail.

22.  Cross-Complainants are informed and believe and thereon allege that Salem discovered
in or about the summer of 2005 that Prager LLC was a successful and profitable business venture. A
Cross-Complainants are further informed and believe and thereon allege that, despite Salem’s prior
consent, Salem then objected to the use and sale of the Radio Show to usurp the revenue generated by
Prager LLC. Cross-Complainants believed and continue to believe, and thereon allege that Salem’s
objections were meritless.

23. At this same time 1n or about 2005, Cross-Complainants learned Prager had entered into
an agreement with Salem regarding the Radio Show (hereinafter referred to as “the Salem Agreement”).
?‘Ealem contended Prager had transferred all production and syndication rights to the Radio Show under
;i;e Salem Agreement. Salem informed Prager I.LLC and/or Webley that it intended to maintain a
%E?ebsite that featured various Salem radio personalities. Salem wrongfully demanded that Prager LLC,
‘%}clﬁding its members Webley and Prager, turn over the Website and anything related to the Radio
Ehow to Salem. Prager LLC denied Salem’s request because Salem’s objection was without merit.

-
i3
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24.  On or about January 13, 2006, Salem discontinued the uploads of electronic recordings of
the Radio Show onto the Website.

25.  Shortly thereafter, customers cohtacted Prager LLC and complained that they could not
access the downloads of the Radio Show. Because the downloads of the Radio Show were no longer
available, Prager L1.C was forced to refund membership subscriptions or offer at no charge other
inventory such asr recordings of Prager’s various speaking engagements or articles or essays writlen by
Prager.

26.  Currently, the Radio Show is broadcasted live on a daily basis on the website
“townhall.com” that features many of the radio personalities, including Prager, who broadcast on Salem
owned radio stations including the Radio Station. The “townhall.com” site also makes many of Prager’s
columns and clips of the Radio Show from programs recorded in or about J anuary 2006 to in or about
October 2006 available for internet users. Cross-Complainants are informed and believe, and on that
basis allege that “townhall.com” is owned and/or is part of Salem Communications.

27. On or about June 14, 2006, Salem Radio filed an action in the Ventura County Superior

Court entitled Salem Radio Network Incorporated v. The Prager Perspective, LLC and Scott Webley,

bearing Case Number CTV 241578 (hereinafter referred to as “the Salem Lawsuit”). Prager was not
sued in the Salem Lawsuit. This case was subsequently transferred to Central District of the Los
Angeles Superior Court and now bears the case number BC 358558, The Sal.em Lawsuit alleges in part:
 (a) Salem Radio and Prager entered into an agreement on or about November 6, 2000 that
only Salem Radio would produce and syndicate the Radio Show.
(b)  Prager agreed he would not permit his name to be used in connection with any other radio
station or program and that Salem Radio would have exclusive ownership, exploitation, and

syndication rights to the Radio Show in all forms and formats.

(c) Webley and Prager LLC, not Prager, wrongfully copied the Radio Show from 2001 to

£
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January 2006 onto the Website. Webley and Prager LLC then marketed, sold, and distributed

ik o

electronic and tangible expressions of the Radio Show on the Website and collected $300,000 in
5 revenue without compensating Salem Radio. This conduct then disrupted and interfered with its
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economic relationship with Salem’s own customers who are the purchasers and potential
purchasers of electronic and tangible expressions of the Radio Show.

FIRST CAUSE OF ACTION

(Cross-Complainant Scott Webley for Breach of Oral Contract
Against Cross-Defendant Dennis Prager and Roes 1 through 25)

28.  Webley alleges and incorporates herein by this reference each and every allegation made
above in Paragraphs 1 throﬁgh 27 of this Cross-Complaint.

29.  In or around late 2000 or January 2001, Webley and Prager orally agreed and contracted
that (1) they would form Prager LLC to distribute and sell all intellectual property in the form of
cassettes, audio and video tapes, newsletters, books, internet downloads, compact and digital video discs
conceived, developed, and/or written by Prager, (2) Prager LLC would manage and operate a website
featuring Prager and such intellectual property, (3) Prager would continue to conceive, develop and/or
write such materials, (4) Webley would provide an infrastructure including but not limited to providing
offices, hiring personnel, data processing, warchousing, shipping and distribution services necessary to
carry out the business of Prager LLC, (5) Prager granted an exclusive license, including for the use of
his name, for the sale and distribution of such materials, (6) Prager and Webley would be the members
of Prager LLC, and (7) Prager and Webley would equally share in any revenues generated by Prager
LLC (the “Prager LLC Agreement”).

30.  Pursuant to the Prager LLC Agreement, Prager LLC was formed on or about January 3,
2001.

31.  Inreliance upon the Prager LLC Agreement and with Prager’s knowledge, consent, and
participation in furtherance of the Prager LLC Agreement, and in consideration thereof, Webley

fovided an infrastructure including but not limited to hiring personnel, acquiring office space, and
4 |
fiaintaining the Website from in or about January 2001 to the present.

£ 32.  Inreliance upon, pursuant to, and in consideration of the Prager LLC Agreement, Webley

&
o

s
has performed each and every term and condition of the Prager LLC Agreement, except to the extent
#aid performance was waived or excused by Prager’s conduct.

7
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33.  Pursuant to and in further of the Prager LL.C Agreement, Prager accepted and continues
to accept the benefits of the Prager LLC Agreement including sharing 50% of the revenue generated by
Prager LLC.

34.  Prager breached thc Agreement by entering into the Salem Agreement for the production
and syndication sale of the Radio Show, conspiring with Salem fo stop the electronic downloads of the
Radio Show onto the Website, and conspiring with Salem to sue Webley and Prager LLC in this action
and the Salem Lawsuit as more fully discussed in paragraphs above.

35.  As adirect and proximate result of the foregoing breach o.f the Prager LLC Agreement,
Webley has sustained damages to be proven at trial plus any interest thereon at the maximum rate

provided by law.

SECOND CAUSE OF ACTION

(Cross-Complainants The Prager Perspective LLC and Scott Webley for Intentional Misrepresentation
Against Cross-Defendant Dennis Prager and Roes 1 through 25)

36.  Cross-Complainants allege and incorporate herein by this reference each and every
allegation made above in Paragraphs 1 through 35 of this Cross-Complaint. _

37.  Prager repeatedly represented to Cross-Complainants that (i) Cross-Complainants had the
right to market, sell, and distribute any inventory or merchandise related to Prager’s collection of work
including broadcasts of the Radio Show and (ii) Cross-Complainants had permission to use his name in
conhection with Prager LLC’s sale and distribution of Prager’s intellectual property materials including
any broadcasts of the Radio Show.

38.  These representations were false and made to induce Webley to enter into the Prager LLC

>
o
&
3
o
=

39.  These representations were false and made to induce Cross-Complainants to market, sell

8
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"

gnd distribute such intellectual property materials of Prager on the Website and by telephone and/or
o
¢mail.
&
40. Cross-Complainants reasonably relied to their detriment on these representations.
8
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41.  Prager made these representations with knowledge that they were false when made and/or
in reckless disregard and without regard for their truth with an intent to deceive Cross-Complaints to
market, sell and distribute such materials.

42. At the time of the misrepresentations, Cross-Complainants were not aware a.nd could not
have been aware of the true facts.

43.  The misrepresentations alleged above were a direct, proximate, and substantial cause of
damages to Cross-Complainants in an amount to be proven at trial.

44.  Prager’s misrepresentations were willful and malicious, done in conscious disregard of |
Cross-Complainants’ rights, and done with the specific intention to damage Cross-Complainants. Cross-
Complainants are therefore entitled to an award of punitive damages against Prager in an amount
sufficient to punish Prager and make an example of him.

THIRD CAUSE OF ACTION

(Cross-Complainants The Prager Perspective, LLC and Scott Webley
for Negli gént Misrepresentation Against Cross-Defendant Dennis Prager and Roes 1 through 25)

45.  Cross-Complainants allege and incorporate herein by this reference each and every
allegation made above in Paragraphs 1 through 44 of this Cross-Complaint.

46.  Prager repeatedly represented to Cross-Complainants that (i) Cross-Complainants had the
right to market, sell, and distribute any inventory or merchandise related to Prager’s collection of work
including broadcasts of the Radio Show and (ii) Cross-Complainants had permission to use his name in
connection with the sale and distribution of the intellectual property materials of Prager including any
broadcasts of the Radio Show by Prager LLC.

47.  These representations were false and made to induce Webley to enter into the Prager LLC

Agreement.

48.  These representations were false and made to induce Cross-Complainants to market, sell

7 49.  Prager had no reasonable grounds for believing the representations were true when made.

£ 50.  Cross-Complainants reasonably relied to their detriment on these representations.

9
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51. At the time of the misrepresentations, Cross-Complainants were not aware and could not
have been aware of the true facts.

52.  The misrepresentations alleged above were a direct, proximate, and substantial cause of
damages to Cross-Complainants in an amount to be provén at trial.

FOURTH CAUSE OF ACTION

(Cross-Complainants Prager LLC and Scott Webley for Fraudulent Concealment
against Cross-Defendant Dennis Prager and Roes 1 through 25)

53.  Cross-Complainants allege and incorporate herein by tﬁis reference each and every
allegation made above in Paragraphs 1 through 52 of this Cross~-Complaint.

54.  Webley and Prager are and have been at all relevant times herein in a fiduciary
relationship as members of Prager LLC.

55.  Prager concealed certain material facts that he had entered into the Salem Agreement and
the terms of any such agreement including but not limited to conveying the right to produce and
syndicate the Radio Show to a party other than Cross-Complainants_ as further alleged above.

56.  Prager had exclusive knowledge of the above material facts and concealed them from
Cross-Complainants.

57.  Prager had a duty disclose these material facts by way of his fiduciary relationship and
exclusive knowledge of such facts.

58.  Prager intentionally concealed these material facts with the intent to defraud Cross-
Complainants.

59.  Cross-Complainants were unaware of these material facts and would not have acted as
they did including bﬁt not limited to entering into the Prager LLC Agreement and continuing to market,
.5,%;11, and distribute Prager’s merchandise if they had known of such concealed material facts.

60.  As aresult of Prager’s concealment of such material facts, Cross-Complainants have

10
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