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Defendant Luke Ford hereby REPLIES to Plaintiff Jeff Wald’s Opposition To Motion To Set Aside Entry of Default Judgment (dated December 26, 2005) in the above titled action.
I.  ADEQUATE EVIDENCE EXISTS SUPPORTING ALL OF DEFENDANT’S CONTENTIONS CONTAINED IN HIS MOTION.
Plaintiff begins his opposing response by suggesting that Defendant Ford has not met his burden of proof in upholding a motion to set aside a default judgment. A court’s “discretion in such matter is broad”. Hewins v. Walbeck (1943) 60 Cal.App. 2d 603, 610. In other words, only minimal evidence is required to sustain a defendant’s burden in this matter. While Defendant Ford’s declaration was attached to the proposed Response to Plaintiff’s Complaint, Defendant’s attorney admittedly neglected to attach Defendant Ford’s separate declaration in the underlying Motion To Set Aside Entry Of Default Judgment – thereby setting forth his first-hand factual confirmation as to why he was not able to initially respond to the Complaint. Defendant’s attorney hereby corrects that mistake by attaching Ford’s declaration hereto [See Declaration of Defendant Luke Ford attached.]

Furthermore, Defendant Ford hereby respectfully submits the following supplementary evidence for his claims of excusable neglect in this matter:

1.  Drug prescriptions issued to Defendant Ford to help combat his ongoing medical

condition [a true copy of which is hereby attached as Exhibit A].
2. An e-mail itinerary detailing the dates and flight numbers of a trip Defendant Ford made overseas starting on September 18, 2005 and ending on September 30, 2005 - indicating that this particular trip was made less than 2 weeks after being served by Plaintiff and lasted 12 days. [A true copy of Defendant’s travel itinerary is hereby attached as Exhibit B.]
Defendant hopes that these evidentiary attachments will now put the matter to rest in terms of meeting the minimal burden of proof needed for his motion.

II.  PLAINTIFF MISCHARACTERIZES ONE SECTION OF DEFENDANT’S ARGUMENTS AND SEEMINGLY FAILS TO NOTE THAT HIS ARGUMENTS ARE MEANT TO BE CONSIDERED CUMULATIVELY.

Plaintiff suggests that that Defendant Ford’s claim of being unfamiliar with some of the rules of civil procedure is “spurious”. To buttress this claim Plaintiff suggests that it is unrealistic to suggest that Defendant did not understand the language of the Complaint’s summons. However, Defendant has never suggested that he did not understand the language of the summons. Defendant’s motion merely states that his lack of counsel made him “unclear” as to his potential legal options after the 30 day summons deadline had passed. (See Defendant Ford’s Motion To Set Aside Entry of Default Judgment, pg. 6, sec. b.)  

This is a straightforward claim comprised of a single sentence in the motion. It was meant to be taken as a simple factoid for the court to consider in addition to, and cumulatively with, all of the other factors and arguments listed which argue for a finding of “excusable neglect” in this case. Yet somehow, this simple one-sentence claim has inspired Plaintiff to set up a “straw-man” argument for nearly a page-and-a-half with various court citations and an evidentiary exhibit to try and suggest that Defendant is well versed in all aspects of litigation based on his previous legal experiences, and that such experiences should seemingly preclude a finding of “excusable neglect” based on his imputed “sophisticated knowledge”. 
Defendant is confident that the court will be able to read his initial claim in context and understand that Plaintiff’s argument in this regard should appropriately be considered a non-issue. Consequently, Plaintiff’s Exhibit 1 in his Opposition to the Motion proves little, other than to provide additional evidence that Plaintiff Wald already holds a damaged reputation in the community stemming from events that are independent of any of Defendant Ford’s actions in this matter.

Plaintiff’s own Exhibit 1 in his Opposition To Set Aside Entry Of Default Judgment contains the following quote from one Joseph Mailander concerning Plaintiff Wald:

“To my way of thinking, you’re simply engagingly addled in a boho way, which will come out in the trial, and Wald will appear to be certifiably sociopathic in that Julia-Phillips-other-side-of-coke sort of way. 

My feeling is this: when it’s not mere publicity-seeking, a libel suit is almost always mere saber-rattling, a scream against some perceived indignity that sticks just enough that the plaintiff can’t quite get over it.”

[See Plaintiff’s Exhibit 1, supra.]

Defendant concurs with much of the core sentiment contained in the above quote found in Plaintiff’s exhibit, and hopes to prove as much if given an opportunity to defend his case on the merits.
Because the decision on whether or not to grant a motion to set aside a default judgment is broad, Defendant Ford maintains that the arguments set forth in his motion should be considered cumulatively in order to reach a finding of “excusable neglect. The combined factors imposed upon the Defendant’s situation shortly after being served with the Complaint suggest an excusable neglect that clearly goes beyond any false notion that he frivolously and casually disregarded the action lodged against him. 

III.  GRANTING DEFENDANT’S MOTION WOULD PARADOXICALLY BE CONSISTENT WITH THE PLAINTIFF’S OWN STATED DESIRES IN HIS OPPOSING PAPERS.

A.  Plaintiff asks the court for an injective order to remove Defendant’s speech from his website.

In his opposing papers, Plaintiff claims that if the entry of default is allowed to stand, he would no longer be interested in seeking monetary damages and would instead “be satisfied to seek an Order from the Court to have the Defendant remove the offending portions of the site” (Plaintiff’s Opposition to Motion to Set Aside Entry of Default Judgment, pg. 7, Sec. E). If Plaintiff is being sincere with such statements, then Defendant respectfully suggests that he should withdraw his opposition to Defendant’s Motion to Set Aside the Entry of Default Judgment since the court would have no functional authority to grant him what he claims to seek.   

B.  Constitutional hurdles prevent this court from granting injunctive relief based solely on a default judgment. 
It has been a bedrock principle of American jurisprudence for nearly two centuries that equity will not enjoin a libel. See e.g. Brandeth v. Lance, 8 Paige N.Y. Chanc. 24 (1839). See also Near v. Minnesota (1931); Parker v. Columbia Broadcasting System, Inc., 320 F.2d 937, 939 (2d Cir. 1963), cert. denied 373 U.S. 911 (1963); Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971); Kramer v. Thompson, 947 F.2d 666 (3rd Cir. 1991); Gilbert v. National Enquirer 43 Cal. App. 4th 1135, 51 Cal. Rptr. 2d 91 (1996). 

An injunctive remedy would be particularly harmful in this case since Plaintiff has failed to specify which specific statements that appear on Defendant’s website are allegedly false and libelous. Plaintiff implies in his Complaint that Defendant Ford’s entire website postings concerning him are libelous. [See Plaintiff’s Complaint.] Any injunctive remedy would therefore be in danger of being unconstitutionally overbroad. Without an adversarial proceeding, this court would have no way to determine which of the statements are lawfully protected versus those which are not. See Latino Officers Ass'n, New York, Inc. v. New York, 196 F.3d 458, 465 (2d Cir. 1999) ("The danger of a prior restraint, as opposed to ex post disciplinary action, is precisely that making predictions ex ante as to what restrictions on speech will ultimately be found permissible is hazardous and may chill protected speech.") (It should of course also go without saying that Defendant Ford maintains that all of his statements concerning Plaintiff Wald are indeed lawfully protected.)  

It should further be noted that there are many authorities that doubt the constitutionally of enjoining libels even after a determination on the merits is made. See, e.g. Ramos v. Madison Square Garden Corp., 257 A.D.2d 492, 684 N.Y.S.2d 212, 213 (1st Dep't 1999) ("Even if some form of equitable remedy were appropriate for defamation, a dubious proposition at best, the particular equitable relief here sought, in the nature of a prior restraint, is strongly disfavored.") (emphasis added).  See also, Robert D. Sack, Sack on Defamation: Libel, Slander, and Related Problems § 10.6.1, pg. 10-56 (3d ed. 1999).

Even so, the remaining authorities are clear that in order to issue an injunctive order against an alleged libel, the court must first actively make a prior determination “that a specific pattern of speech is unlawful”. Aguilar v. Avis Rent-A-Car, 21 Cal. 4th 121, 140 (Cal. 1999), cert. denied, 120 S. Ct. 2029 (2000). See also Sid Dillon Chevrolet-Oldsmobile-Pontiac, Inc. v. Sullivan, 251 Neb. 722, 559 N.W.2d 740 (1997). 

A default judgment cannot be characterized as a “determination” by the court as to the alleged unlawfulness of Defendant’s conduct. It is nothing more than a judgment based on a procedural rule alone stemming from Defendant’s failure to initially respond within 30 days of being served with the Complaint.  Therefore, while the court may have the authority to issue monetary damages based on a default judgment, an injunction that prohibits speech based on such purely procedural “judgments” would be the functional equivalent of an unlawful prior restraint. Plaintiff’s suggestion that a court should be able to permanently enjoin Defendant’s speech without even an adversarial determination on the merits as to its alleged unlawfulness is both radical and completely unsupported in the canons of Constitutional law. Since the Plaintiff now claims that he seeks an injunction against Defendant’s website, Defendant respectfully suggests that the court should grant his motion to set aside the entry of default in order to commence an adversarial hearing on the merits of the case to determine first hand if such an injunction would be warranted. 
IV.  CONCLUSION

For all of the foregoing reasons stated in the Reply above, as well as those previously stated in the Defendant’s original Motion To Set Aside Entry Of Default Judgment, Defendant Ford respectfully requests that this court set aside the default motion entered against him and allow him to file his Proposed Response to the Complaint in order that the case may be heard on the merits.

Dated this 4th day of January, 2006
	 
	

	
	JUSTIN LEVINE

Attorney for Defendant
    LUKE FORD


� The phrase “that Julia-Phillips-other-side-of-coke sort of way” is undoubtedly a reference to author Julia Phillips and her recounting of Plaintiff Wald’s extensive drug use in her best-selling non-fiction book, You’ll Never Eat Lunch In This Town Again – an excerpt of which is included in Exhibit A of Defendant’s Proposed Response to Plaintiff’s Complaint which was previously filed with this court on December 5, 2005.
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