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COMPLAINT FOR DEFAMATION

Plaintiff Jetey Wald (“WALD”), by his attorney, for his Complaint against Defendants, and each of them, alleges as follows:

1.
WALD is, and at au times material mentioned herein, was, a resident of the County of Los Angeles, State of California. For at least 30 years, WALD has worked as an entertainment manager for leading entertainment figures, including, but not limited to Sylvester Stalone, George Foreman, George Carlin, Elliot Gould, Donna Summer, and Marvin Gaye.

2.
Defendant Luke Ford dba lukeford.net (“FORD”) does, and at all tunes herein mentioned continues to do, business in the County of Los Angeles, State of California as the owner, proprietor and publisher of a so called “blog” style internet web site on which FORD publishes what amounts to entertainment industry type gossip.

3.
This is a civil action arising from FORD’s operation and publication on lukeford.net of a series of false and defamatory statements and publications concerning WALD. Moreso, while lukeford.net purports to indicate that the statements published on his website are provided by third parties, FORD fails to properly document and authenticate authorship by such third parties. Accordingly, WALD is informed and believes and thereon alleges, that FORD is not only the publisher of the false and defamatory materials concerning WALD, but he is also the author of many of the defamatory materials.

4.
The defamatory publications of false and libelous subject matter statement concerning WALD had a somewhat long history of publication on lukeford.net, and were republished by new and additional false and defamatory statements ascribed to some identified third party, but believed to be authored by FORD himself appearing after December 2004 are false, libelous and defamatory subject matter concerning WALD’s religion, morality, honesty and character as a human being.

5.
WAI.D is ignorant of the true names and capacities of defendants sued herein as DOES 1-20, inclusive, and therefore sues these defendants by such fictitious names. WALD will amend this Complaint to allege their true names and capacities when they are ascertained. WALD is further informed and believes and thereon alleges that each of the fictitiously named defendants is responsible in some manner for the occurrences herein alleged, and that WALD’s damages as herein alleged were proximately caused by their conduct.

6.
WALD is further informed and believes and thereon alleges that Defendants DOES 1 through 20 at all times mentioned were the agents and employees of FORD and in doing the things hereinafter alleged, were acting within the course and scope of such agency and with the permission and consent of FORD.

7.
FORD has published on the internet in a series of statements a sum of which individually are defamatory per se. on the one hand. On the other hand, taken in totality, the publications made by FORD on lukeford.net are defamatory when placed in the context of innuendo and sting. Uniformly, the greatest proportion of statements published by lukeford.net are untrue, false, libelous and defamatory. Such statements are so understood by those who read them.



8.
This material published in serial fashion, is libelous on its face and by virtue of innuendo. The publications of these statements clearly exposes WALD to hatred, contempt, ridicule, and obloquy because the innuendo causes readers to believe that WALD is deceptive, immoral, dishonest, and even a criminal (“criminally evil”). It falsely expresses tat WALD pays women to have sex with him and depicts WALD as a person whose professional business is dominated by WALD’s personal dishonesty. Further, FORD, the publisher of the publication, premises his defamatory statements on a false and erroneous claim that he (FORD) is credible, knowledgeable and legitimate businessperson ha the entertainment industry. The subject matter false and defamatory statements about WALD encourage others to defame WALD, commending induced defamers and republishers of the statements to “keep up the good work.” There is no possible way or means that the subject matter publications can be read and construed to have an innocent meaning. The material published in lukeford.net has no basis in fact on the one hand. On the other, WALD is informed and believes and thereon alleges that readers of lukeford.net accept the malicious statements therein as true and correct. Exemplifying the subject matter false and injurious statements concerning FORD, are the following statements republished in lukeford.net sometime after December 2004:

“I’m ashamed to think that he’s a fellow Jew, but there are ‘niggers’ in every human strain, and he is surely one, in the worst, criminally evil and self-serving sense of that epithet...”

“The spectre of Wald symbolized for me the vast moral swamp I came to know show business to be...”

“If Budd Shulberg’s ‘Sammy GHick’ ever had a true (in)human counterpart, it is Jeff Wald. This is a person devoid of compassion, empathy, insight or even sanity -- a malicious, brutal and hate filled moral vacuum, so far from the kind of common humanity most of us share that he could be the denizen of another planet -- one you’d never wish to visit.”

“Jeff Wald stands as a terrifying symbol of the kind of moral decay that permeates our country, and which is dragging us down to a level only Banana Republics have known in the past. I mourn for his children...” “Wald is the sort of demon that the crowd in ancient times would have thrown off the nearest cliff, lest he poison others in his path. I almost did that job myself over thirty years ago, and, for my failure of will, I deeply, and publicly, apologize...”

“Find a way to render this diseased slug even more impotent than the women he used to pay to f---...”

A true and correct copy of the defamatory matter material published in lukeford.net after and before December 2004 is attached to this Complaint as Exhibit “A” which by this reference are incorporated herein as though fully set forth.


     9.       These statements have regularly been seen and read by potential clients, investors, lenders and lenders of WALD, as well as actual clients, who have seen and read the defamatory statements concerning WALD. Similarly, these materials have been read in and around the Los Angeles area of Southern California by WALD’s colleagues and neighbors.



10.
As a proximate result of the above-described publication, WALD has suffered irreparable loss of his reputation, shame, mortification, and hurt feelings all to his general damage.



11.
As a further proximate result of the above-described publication, WALD has suffered special damages: including refusals by investors to invest in his company. Correspondingly, WALD has suffered refusal of lenders to make loans to support WALD’S projects.



12.
As a proximate result of the above-described publications, WALD has suffered general damages in a sum according to proof at trial, but in sums sufficient to satisfy the jurisdictional requirements of this Court.



13.
The above-described publications were authored by FORD and published by lukeford.net with malice, oppression and with conscious disregard for the rights of WALD. As a proximate result thereof, WALD is entitled to punitive damages from FORD and lukeford.net to both publish and deter to those similarly situated from engaging in same or similar acts.

WHEREFORE, WALD prays judgment against defendants, and each of them, as

follows:

1.
For general damages according to proof.

2.
For special damages according to proof.

3.
For punitive damages to punish and deter the instant type of conduct.

4.
For costs of suit incurred herein.

5.
For such other and further relief as the court may deem proper.

Dated:
May 19, 2005








       [George J. Paukert]

        Attorney for Jeffrey Wald
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	Case No. SC086263

DEFENDANT FORD’S NOTICE OF MOTION AND MOTION TO SET ASIDE ENTRY OF DEFAULT JUDGMENT; MEMORANDUM OF POINTS AND AUTHORITIES THEREOF; PROPOSED ORDER; PROPOSED RESPONSE TO COMPLAINT

Date:    January 12, 2006
Time:   9:00 a.m.

Dept.:   X

Judge:  Hon. Lisa Hart Cole




TO PLAINTIFF AND HIS ATTORNEY OF RECORD:

PLEASE TAKE NOTICE that on Thursday, January 12, 2005, at 9:00 a.m., or as soon as thereafter as counsel may be heard in Department X of the above-entitled Court, located at 9355 Burton Way, Beverly Hills, California 90210, Defendant Luke Ford will and hereby does move the Court to set aside Plaintiff’s Notice of Default filed in the above-captioned action, based on the grounds of Defendant Ford’s excusable neglect in accordance with Section 473(b) of the California Code of Civil Procedure.

The Motion is based on this Notice, the attached Memorandum of Points and Authorities, all of the pleadings and documents on file, and such oral argument as may be presented at the hearing of the Motion.

DATED:   December 5, 2005








     BY:____________________________

JUSTIN LEVINE

Attorney for Defendant








LUKE FORD
MEMORANDUM OF POINTS AND AUTHORITIES

Defendant Luke Ford does hereby move the court, pursuant to Section 473(b) of the California Code of Civil Procedure, for an order setting aside the default judgment entered in this action on or about October 10, 2005. 

Defendant further moves for an order permitting defendant to file an Answer in response to the Plaintiff’s Complaint. [A copy of Defendant’s proposed Answer to Plaintiff’s Complaint is attached to this motion and incorporated by reference.]

I.  PROCEDURAL BACKGROUND

Plaintiff Jeff Wald filed a Complaint for Defamation against Defendant Luke Ford on July 14, 2005. 

Defendant was served with the Complaint on or about September 8, 2005. 

For reasons stated below, Defendant failed to file a timely response to the Complaint, and Plaintiff subsequently filed a Request for Entry of Default on or about October 10, 2005. 

II.  ABSENT A SHOWING OF PREJUDICE TO THE PARTIES, THE LAW FAVORS THAT COURTS SHOULD HEAR CASES ON THE MERITS.
Section 473(b) of the California Code of Civil Procedure states in part that, "[t]he court may, upon any terms as may be just, relieve a party or his or her legal representative from a judgment…taken against him or her through his or her mistake, inadvertence, surprise, or excusable neglect."

As the California Court of Appeals has noted:

“It is well settled that appellate courts have always been and are favorably disposed toward such action upon the part of the trial courts as will permit, rather than prevent, the adjudication of legal controversies upon their merits.” (Benjamin v. Dalmo Mfg. Co. (1948) 31 Cal.2d 523, 525…) Thus, “the provisions of section 473 of the Code of Civil Procedure are to be liberally construed and sound policy favors the determination of actions on their merits.” (Riskin v. Towers (1944) 24 Cal.2d 274, 279.”  

(Zamora v. Clayborn Contracting Group, Inc., 28 Cal.4th 249, 255-56 (2002).)

Where the mistake is excusable and the party seeking relief has been diligent, courts have often granted relief pursuant to the discretionary relief provision of section 473 if no prejudice to the opposing party will ensue. (See, e.g., Robinson, supra, "119 Cal.App.2d at pp. 671-673; Fickeisen v. Peebler (1946) 77 Cal.App.2d 148, 151-152 [174 P.2d 883].) In such cases, the law "looks with [particular] disfavor on a party who, regardless of the merits of his cause, attempts to take advantage of the mistake, surprise, inadvertence, or neglect of his adversary." (Reed v. Williamson (1960) 185 Cal.App.2d 244, 248 [8 Cal.Rptr. 39].)

(Zamora, at 258.)

III.  DEFENDANT'S FAILURE TO FILE A TIMELY RESPONSE IS BASED ON EXCUSABLE NEGLECT.
Defendant Luke Ford respectfully submits that the court should grant relief based on excusable neglect for the following reasons:

a.  Defendant’s limited finances caused significant delays and prevented him from securing legal assistance in a timely manner.

Defendant Ford has limited financial means which contributed to his being unable to find a suitable legal representative before the original deadline required for a response. 

Defendant Ford had an arrangement with pre-paid legal services company to provide a form of legal insurance. Defendant initially relied on this company to assist in filing a response to the complaint. However, Defendant eventually became aware that the legal services company required a $5,000 deposit and additional fees which he was unable to pay. Defendant's ultimate realization of this fact led to his determination that he would not be able to use the pre-paid legal services after all. However, this determination came only after the passage of a significant amount of time which could have been used to craft a response, thus increasing the deadline pressures on the Defendant. 

For a number of weeks following the time that he was served with the Plaintiff's complaint, Defendant Ford remained unsure if he would have the financial means to contest the action brought against him, despite his ongoing belief that he has done nothing wrong or unlawful.

Defendant Ford has such limited financial means that he became conflicted as to what would be cheaper and easier in the long run - simply allowing the Entry of Default against him (knowing that he would not likely have the resources to fulfill such a judgment in any event), or instead, answer the Complaint and face the resulting costs of a potentially extended court process with a plaintiff who does not share the same financial burdens.

Defendant Ford’s initial conflict over how (or if) he should respond was further exacerbated by the fact that Plaintiff had explicitly threatened to attempt to keep him in court for as long as possible in order to drain his already meager financial resources. 

The extended conflict in Defendant's mind as to how to proceed in light of his financial considerations prevented him from taking the necessary steps to craft a response to the Complaint in a timely manner.  

b.  Defendant was unclear about important rules of civil procedure. 

Before he was able to retain legal counsel, Defendant Ford, being unfamiliar with the requirements of civil procedure, had hoped that he would be able to plead the basic elements of his case before the court during the initial hearing stages - despite the fact that the deadline for filing a formal response had already lapsed. 

c.  Defendant’s ongoing medical condition caused significant delays in responding to Plaintiff’s Complaint.

Defendant Ford has suffered from an extreme case of Chronic Fatigue Syndrome for approximately the last 17 years. It has been so extreme at times that it has frequently prevented him from even leaving his house. He regularly sees doctors to help him cope with this condition and has been prescribed numerous medications to help alleviate some of the symptoms. Despite the assistance from his doctors and medications, Defendant Ford's ongoing condition contributed to his initial failure to obtain legal council and file a response to Plaintiff's lawsuit in a timely manner. 

Had Defendant Ford been able to secure legal representation in time, an attorney would have been able to craft a response in spite of his ongoing medical condition. However, the fact that he was not able to secure such representation in time meant that he was on his own in being forced to file a response, and thus had to cope with his condition as a continuing factor. Now that Defendant has in fact secured legal representation, he is confident that he will be able to meet any future filing deadlines required by the court in this action.
d.  Defendant was traveling for a majority of the time that is usually allotted to file a response, and was then delayed even further by the onset of religious holidays. 

Between the time that Defendant was served with the Complaint and the 30 day deadline for him to file a response, Defendant also had to cope with the fact that he was traveling out of state in Florida for 6 days, as well as overseas to Europe for an additional 12 days. These trips were planned well in advance of the current dispute and paid for by third parties. The circumstances did not allow Defendant Ford to easily cancel or reschedule his trips in order to deal with a lawsuit that was unforeseen at the time such trips were planned.  Defendant Ford was ultimately traveling for over half the time a defendant is normally allowed to craft and file a response.

Shortly after returning from his travels, Defendant needed to observe the Jewish High Holiday of Rosh Hashanah which took up still further days in which he could not realistically craft a response as the deadline drew nearer. 

The days consumed by these travel dates and important religious observances become additional important factors when combined with the considerations listed above (i.e., a debilitating medical condition, financial pressures, and the failure to secure adequate legal representation). 

IV.  OTHER EQUITABLE CONSIDERATIONS WEIGH IN FAVOR OF GRANTING DEFENDANT'S MOTION.

Other equitable considerations favor the granting of Defendant's motion to set aside the Plaintiff's default judgment in this matter.


Plaintiff's complaint touches upon important underlying Constitutional considerations in that Defendant's actions in this matter involve core First Amendment freedoms of speech and the press as it relates to the Internet. 


In light of the fact that Defendant maintains that he has done nothing wrong in regards to the Plaintiff and would like the opportunity to contest his claims (See Defendant’s proposed Answer attached), enforcing a judgment against him based solely on the procedural grounds that a default is based on would risk chilling Defendant's speech. It would also have the potential to chill the speech of others throughout the Internet who post “blogs” (Internet web logs) and who are increasingly worried about the legal liabilities of “blogging”.   


While Defendant does not contest the validity of procedural rules regarding default judgments, he nonetheless maintains that such equitable considerations weigh in favor of granting his motion to set aside Plaintiff's default judgment in this particular case. 

V.  CONCLUSION

For all of the reasons set forth herein, Defendant Ford respectfully asks the court to set aside the Entry of Default against him, without penalty, and allow him to file a response to the Plaintiff's Complaint.

DATED:   December 5, 2005


BY:____________________________

JUSTIN LEVINE

Attorney for Defendant

LUKE FORD
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	Case No. SC086263

DEFENDANT FORD’S [PROPOSED] ANSWER TO THE COMPLAINT OF PLAINTIFF JEFF WALD




Pursuant to the Provisions of California Code of Civil Procedure Section 431.30, Defendant Luke Ford hereby denies the complaint set forth in Plaintiff Jeff Wald’s Complaint For Defamation, originally filed on July 14, 2005. Defendant Ford further denies that Plaintiff Wald is owed or sustained damages in any amount whatsoever, and denies that he is entitled to any legal relief of any kind.

In summary, Defendant denies liability based on Plaintiff’s complaint due to the following affirmative defenses:

1.  Most of what Defendant has published concerning Plaintiff is well over one year old and thus time barred by the statute of limitations under California law.

2.  To the extent that any of Defendant’s publications are not time barred by the statute

of limitations, Defendant maintains that the statements he published concerning Plaintiff are not factual assertions, but rather protected opinions that are not actionable under the laws of defamation.  

3.  To the extent that any factual assertions concerning the Plaintiff may be inferred from the Defendant’s publications, such statements are, in fact, true – and thus not actionable under the laws of defamation.

4. To the extent that Defendant may have inadvertently published factual assertions concerning Plaintiff that are proven to be false, Defendant maintains that he is protected from liability since Plaintiff is a public figure for the purposes of this lawsuit and Defendant did not act with “malice” which is Constitutionally required to be proven by Plaintiff.

5. Defendant maintains that Plaintiff was not actually damaged by his publications, particularly in light of previous unflattering publications about Plaintiff by past third parties which received far more public notoriety than Defendant’s own publications.

Defendant further maintains that Plaintiff has a recognizable history of threatening his critics - both through legal channels and extra-judicial means as well. Defendant urges this court to recognize Plaintiff’s complaint for what it really is – an attempt by a well known and egotistically driven entertainment figure to try and shut down his critics by bullying what he knows to be an independent, financially strapped, “blogger” with vexatious litigation.   

I.  Most of Defendant’s publications concerning Plaintiff are time barred by the statute of limitations.
Defendant contends that the vast majority of postings concerning Plainiff Wald on his website are well over a year old and have not been altered or affirmatively republished since then. As a result, most comments concerning Plainitff Wald are time barred by the statute of limitations as far as defamation claims are concerned. 

Most of Defendant’s Internet postings concerning Plaintiff Wald occurred on or before December 2002. Such postings have not been changed or altered since that time, nor have they been republished by Defendant in any other media. 


California adheres to the “single publication rule” as codified in the Uniform Single Publications Act (California Civil Code §§ 3425.1-3425.5). This rule bars more than one lawsuit stemming from a single statement published multiple times (i.e., multiple copies of a single newspaper edition that is distributed throughout a region). The “single publication rule” also gives rise to only one statute of limitations.

Section 3425.3 of the Uniform Single Publications Act reads: 

No person shall have more than one cause of action for damages for libel or slander or invasion of privacy or any other tort founded upon any single publication or exhibition or utterance, such as any one issue of a newspaper or book or magazine or any one presentation to an audience or any one broadcast over radio or television or any one exhibition of a motion picture. Recovery in any action shall include all damages for any such tort suffered by the plaintiff in all jurisdictions.

California case law clearly holds that Internet publications are subject to the “single publication rule”, even though website publications are continuously available through the Internet and accessible by multiple Internet users at different times.  (See The Traditional Cat Ass’n v. Gilbreath, 118 Cal.App.4th 392, 13 Cal. Rptr. 3d 353 (2004)). In fact, virtually every jurisdiction that has considered the issue has also held that the “single publication rule” applies to Internet websites. (See, e.g., Firth v. State of New York, 706 N.Y.S.2d 835, 841-43 (2000); Van Buskirk v. N.Y. Times Co., 325 F.3d 87, 89-90 (2d Cir.2003); Lane v. Strang Communications Co., 297 F.Supp.2d 897, 899- 900 (N.D.Miss.2003); Mitan v. Davis, 243 F.Supp.2d 719, 721-724 (W.D.Ky.2003); Simon v. Ariz. Bd. Of Regents, 28 Media Law Reports 1240, 1245- 1246 (Ariz.Sup.Ct.1999); McCandliss v. Cox Enter., Inc., 593 S.E.2d 856, 858 (Ga.Ct.App.2004), reconsid. denied (Feb. 2, 2004), cert. denied (May 24, 2004); E.B. v. Liberation Publ'ns, Inc., 777 N.Y.S.2d 133, 134 (App.Div.2004).)

In accordance with substantial case precedent, a statement is “published” on the Internet when it becomes available online. Actual Internet “hits” on the statement do not have to occur to trigger such publication. Unless the original material is substantively altered, it is not considered “republished” for purposes of triggering a new statute of limitations period. (See, Traditional Cat Ass’n.)
As the court in Traditional Cat Association pointed out, “[T]he need to protect Web publishers from almost perpetual liability for statements they make available to the hundreds of millions of people who have access to the Internet is greater even than the need to protect the publishers of conventional hard copy newspapers, magazines and books.” (See id., emphasis added.)
Furthermore, the state of limitations regarding Internet publications is not tolled until the period when the publication is first discovered by the reader. Rather, it begins to run from the moment it is first made available to the public – regardless if anyone should actually come across it on the Internet or not. (See id.)
The California statute of limitations for defamation claims is one year (Cal. Code of Civil Procedure § 340(c)). Most of the Defendant’s Internet postings concerning Plaintiff Wald were published in 2002. Plaintiff’s current defamation lawsuit was not originally filed until July of 2005. Consequently, most of Defendant’s postings concerning Plaintiff Wald fall well outside of the statute of limitations and are thus not subject to an action for defamation. 

In the one year previous to Plaintiff Wald’s complaint filed on July 14, 2005, Defendant has only posted two items concerning Plaintiff Wald. The first item concerned the reprinting of an e-mail Defendant received from a visitor to his site in late December 2004. The second item was the posting of letter from representatives of Plaintiff Wald demanding a retraction of the December 2004 e-mail posting.

Plaintiff Wald implicitly concedes that much of the postings on Defendant’s website are beyond the requisite statute of limitations based on the fact that his Complaint only quotes from the e-mail posting that was published in December 2004. Although plaintiff at one point suggests that the posting of the December 2004 e-mail concerning Plaintiff Wald somehow effectively “republished” all of previous statements concerning Plaintiff that fall outside of the statute of limitations (See Plaintiff’s Complaint, page 2, section 4), Plaintiff offers no legal authority for such contention which is flatly contradicted by well established case law. (See, e.g., Traditional Cat Ass’n.)
(It should be noted that even if the statements concerning Plaintiff Wald published on Defendant’s website prior to December 2004 were somehow not time barred by the statute of limitations, Defendant maintains that such statements would not constitute libel for the same reasons that the December 2004 statement does not constitute libel: Mainly, (1) the statements are primarily protected opinions – not factual statements; (2) To the extent that factual statements may exist concerning Plaintiff, such statements are objectively true and are thus protected; (3) To the extent that Plaintiff can prove that Defendant may have inadvertently published false factual assertions concerning himself, such statements were published without legal “malice” and thus protected since Plaintiff is a public figure under the law.)

II.  Statements concerning Plaintiff on Defendant’s website are protected opinion and thus not actionable under defamation laws.

It has long been a basic staple of defamation law that only factual assertions that are capable of being proven true or false are actionable in court. (See, e.g., Gertz v. Robert Welch, Inc. 418 U.S. 323 (1974); Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990); Ault v. Hustler Magazine, Inc. 860 F.2d 877 (9th Cir. 1988), cert denied, 489 U.S. 1080 (1989).) Indeed, the plain language of California’s libel statute requires that a statement be capable of being proven true or false. Section 45 of California’s Civil Code reads in part, “Libel is a false and unprivileged publication…” (emphasis added). As a result, opinions without underlying assertions of fact that are capable of being proven true or false are not actionable under defamation law. (See, e.g., Gertz v. Robert Welch, Inc. 418 U.S. 323 (1974); Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990).)
The law that protects opinion from libel suits also protects rhetorical hyperbole, vigorous epithets, and loose, figurative language that does not contain specific assertions of demonstrable fact. While some vigorous epithets may be offensive to the average reader, they do not constitute libel, and any such outrage on the part of the Plaintiff or other reader cannot be “piggybacked” on to the legal contours of defamation law. 
Defendant maintains that the specific Internet postings cited in Plaintiff’s Complaint are protected opinion and thus not actionable. 

III.  To the extent that any factual assertions concerning the Plaintiff may be inferred from the Defendant’s publications, such statements can be proven as true – and thus not actionable under the laws of defamation.

Plaintiff maintains that the opinions contained in Defendant’s postings contain underlying assertions of fact. For instance, Plaintiff suggests that the use of the phrase “criminally evil” to describe Plaintiff Wald stands for a factual assertion that Wald is a “criminal”. (See Plaintiff’s Complaint, pg. 3).

Defendant maintains that the phrase “criminally evil” is nothing more than rhetorical hyperbole and loose, figurative language. However, if a reader were to unreasonably infer an underlying assertion of fact in such a statement, such a label would still be protected based on the fact that Plaintiff Wald has a well documented history of severe drug use as well as credible allegations of assault against him. The law protects statements of fact. (See Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986).) Therefore, assertions such as the “criminally evil” phrase in Defendant’s publication would still be protected even if they were unreasonably found to be assertions of fact.


IV.  Plaintiff is a public figure for purposes of defamation law, and Defendant did not act with malice.

Plaintiff’s own Complaint would seemingly suggest that he is in fact a public figure. It describes Plaintiff Wald as “an entertainment manager for leading entertainment figures, including, but not limited to Sylvester Stalone, George Forman, George Carlin, Elliot Gould, Donna Summer, and Marvin Gaye.” (See Plaintiff’s Complaint, pg. 1.) Additionally, Wald has been profiled in numerous publications and news articles over the years dealing with his exploits. Defendant maintains that Plaintiff Wald is therefore a public figure as a matter of law. 

If Plaintiff is deemed to be a public figure, he must prove that Defendant acted with “actual malice” in publishing statements concerning Plaintiff Wald on his website. (See New York Times Co. v. Sullivan, 376 U.S. 254 (1964).) “Actual malice” in this context means that the Defendant must have published provably false statements concerning Plaintiff with either subjective knowledge of their actual false nature, or with such “reckless disregard” that such subjective knowledge of actual falsity can be reasonably imputed to him. (Id. at 279-80.) Furthermore, the Plaintiff must be able to prove the existence of such “actual malice” with the “convincing clarity which the constitutional standard demands.” (Id. at 285-86.)

Defendant steadfastly maintains that he never published factual statements regarding Plaintiff Wald which he affirmatively knew, or even highly suspected, to be knowingly false. As a result, Defendant did not act with “malice” in posting statements concerning Plaintiff Wald and is thus immune from liability.

V.  Plaintiff was not actually damaged by Defendant’s publication.
Defendant categorically rejects the assertion by Plaintiff in his Complaint that he has suffered any actual or provable damages as a result of his Internet postings. 

We begin with the notion that the Constitution forbids a finding of either “presumed” or “punitive” damages without proof of actual “malice” on the part of the Defendant when the controversy involves a matter of public concern. (See Gertz at 348-50.)  As previously pleaded, Defendant maintains that he did not act with “actual malice” when he posted statements concerning Plaintiff on his website. Defendant further maintains that this controversy involves a matter of public concern, given Plaintiff Wald’s high profile within the entertainment industry and the fact that Defendant regularly writes about how the practices of that business operate.

Defendant disputes the notion that anything posted on his website has directly contributed to “refusals by investors to invest in [Plaintiff’s] company”. (See Plaintiff’s Complaint, pg. 5)

Defendant further maintains that Plaintiff does not plead the request for special damages with enough specificity for this court to maintain such a request.

Defendant also points out that many publicly disparaging uncontested remarks have been made about Plaintiff Wald long before Defendant chose to post statements concerning him on the Internet. 

For instance, in 1991, author Julia Phillips wrote a national best-selling book entitled “You’ll Never Eat Lunch In This Town Again”. The book concerns the inner-workings of the entertainment industry and has been widely read among those who work in the profession. In the book, Phillips recounts (among other things), how Plaintiff Wald admitted to doing so much drugs that he ended up tearing away most of his nasal cavity (pg. 467), about how “Mr. Wald is always ripping someone a new asshole or tearing off someone’s head to shit in his neck” (pg. 468), his living in denial about not being able to re-sign high profile entertainment clients (pg. 468), about his being kicked out of the house by his (then) wife and principle entrainment client Helen Reddy (pg. 409), and his seemingly casual sex that he had with Phillips herself (pg. 409). 

Plaintiff Wald would have this court believe that a single “blogger” running an independent website on the Internet somehow has more credibility and sway over his reputation than a national best-selling book that has been particularly popular among the entertainment business community. 

Wald’s celebrated “exploits” are further detailed in another bestselling book entitled “The Mailroom: Hollywood’s History From The Ground Up”, written by David Rensin. In “the Mailroom”, Plaintiff Wald is quoted directly and extensively.

On page 112 of “The Mailroom”, in a chapter entitled “Ambition”, Plaintiff Wald describes his school days leading up to his career in the entertainment industry:

“My brother and cousin went to the Bronx High School of Science. I got accepted there too, but before I started, somebody hit my brother, so I grabbed the guy by the hair and dragged his head along a chain-link fence, nearly wiping his nose off his face….They didn't want discipline problems. I didn’t give a shit, to tell you the truth.”

Later in the book, Wald details his decision to urinate in a co-worker’s plant (page 121), and his providing drugs to passengers during his first limo ride (page 125).

On page 127 of “The Mailroom”, Plaintiff Wald describes how he met his first wife, Helen Reddy:

“One day Hal Ray told me about this party on Fourteenth Street for a hypnotist from Australia named Martin St. James. Hal Ray had his own apartment and was fucking a lot of great girls; we were always looking for action. Elliot and I crashed the party. I met a girl there. She came up to me and said, 'This is my party. It's my birthday. It's to raise rent money." I didn't contribute... Later she said, "I'm going to fuck you tonight." I married her three days later. Her name was Helen Reddy.”

[The above cited book pages from both Julia Phillip’s ““You’ll Never Eat Lunch In This Town Again” and David Rensin’s “The Mailroom: Hollywood’s History From The Ground Up”are here fore attached as “Exhibit A”.]

Plaintiff Wald seems to take a certain form of gleeful joy in trying to promote himself as the “bad boy” of the entertainment industry in “The Mailroom” – a bestselling book that has gained far more notoriety than Defendant Ford’s “blog” website. Despite this fact, Plaintiff Wald now incredulously claims that the Defendant’s postings have somehow tarnished his reputation and damaged his business relationships. 

Defendant Ford does not necessarily suggest that Plaintiff Wald is completely “libel proof” under any and all theoretical circumstances. In the specific context of this dispute, however, Defendant Ford maintains that, even if some of his publications could somehow be construed as legally defamatory, such publications could not have credibly harmed the Plaintiff’s “reputation”, given what many other credible sources have previously published about him. Ford suggests that Plaintiff Wald, through his past actions, has become a “limited-purpose” libel-proof plaintiff, if you will. 

Defendant Ford further maintains that, even if Plaintiff’s claims are given the most generous interpretation imaginable under the law, the amount of actual harm he has suffered is purely nominal at best. 

Plaintiff’s lawsuit against Defendant is merely part of a larger scheme to intimidate his detractors and silence critical material concerning him.

Defendant Ford believes that Plaintiff Wald’s Complaint of defamation is merely a smoke-screen tactic as part of a larger intimidation campaign he has launched to try and silence critics that he can’t control. As a result, Defendant Ford does not believe that Plaintiff Wald is truly seeking any form of “just compensation” for any actual damage that he may have sustained – apart from his own bruised ego.

Since the Defendant’s initial publications concerning the Plaintiff, Plaintiff Wald has physically threatened Defendant Ford by telling him at various points:

“If I see one more word with your name attached to me on your website, you're [expletive] dead.”

“Who the fuck do you think you are? I can make you not fucking breathe. Everyone else will be polite and send you a letter…I'll stop you from breathing. Do you understand me?”

“I'm just telling you something. You're fucking with the wrong guy here. You put up all the times I've been arrested. They were for assault pal."

Plaintiff has informed Defendant that it is his explicit intention to continually use the legal system to harass Defendant Ford and drain him of any financial resources.

Plaintiff Wald has told Defendant Ford on various occasions:

“Now I'm going to get lawyers and you are going to spend the rest of your life in depositions and court. If I lose it, I'll file something else. “

“I am going to finance everybody's lawsuit against you. Let's see how much money you have to go fucking do depositions and the rest of the shit.”

“I'm now making it a career to go after you and break you.”

“I'll own your fucking shirt when I'm finished because I can just afford to keep your fucking ass in fucking depositions for the rest of your fucking life. Do you understand that?”

“I'll break you the fuck down like you've never seen in your fucking life. You want to see some shit? Let's see how much fucking money you have. You'll never have a fucking dime as long as you live. Because that's how long I'll fucking keep you in court. And I don't give a fuck if I lose. I'll just keep going after you in fucking court. Do you understand that? I'll make sure that every fucking penny you earn for the rest of your life will go in fucking lawyers. I can finance that with my residuals.”

“We will crush you with fucking lawyers. And that will just be the fun part. That will be the part of your day that you fucking enjoy when you run out of fucking money.”

Defendant Ford has offered Plaintiff Wald the opportunity to respond to any statements on Defendant’s website by agreeing to publish any response that Plaintiff may have to the posted statements that concern him. Plaintiff chose not to respond through the proposed rebuttal statement, but instead chose to file this action against Defendant. 

Defendant feels it is also important to note that Plaintiff Wald has a rather robust history of threatening and/or suing those whom he feels portray him in any sort of negative light. 

In late 1976 or early 1977, Plaintiff Wald sued South Lake Tahoe Councilman Norman Woods for defamation over claims that Wald used "improper influence" through then California Governor Jerry Brown to persuade a regional planning agency to give Wald a permit to build additions to his beachfront home. Plaintiff Wald asked for a total of $4,000,000 in damages. 

About the same time as his lawsuit against Woods, Plaintiff Wald also saw fit to sue the Tahoe Daily Tribune newspaper for trespass and invasion of privacy during their coverage of Wald’s beach house dispute.  In that lawsuit, Wald asked for $1,000,000 in damages. 

In mid-1980, Plaintiff Wald was charged with threatening picketers with a shotgun in the parking lot of the Sahara-Tahoe Casino Hotel where his (then) wife and managing client Helen Reddy was performing.

An article in People magazine dated March 16, 1981 reported that Plaintiff Wald had threatened to beat up comedian Pat Cooper shortly before he announced that he had a serious cocaine habit.

In May of 1983, Plaintiff Wald filed a $5,000,000 slander suit against Gary Olsen, the attorney for his ex-wife and ex-client Helen Reddy. Wald claimed that he was damaged by Olsen’s statement, "Hell hath no fury like a husband who lost his meal ticket" which appeared in People magazine story earlier that year.

Defendant Ford suggests that Plaintiff Wald’s unfounded lawsuit against him is merely the latest example of Wald’s continuing strategy of trying to silence legitimate critics through threats and legal intimidation. Plaintiff’s Complaint does not reflect a genuine loss or rights or reputation, but is merely the byproduct of a narcissistic culture within the entertainment industry that is used to getting its way when in comes to public relations.

This litigation takes place within the larger context of the emerging Internet culture. The rise of Internet web-logs (or “blogs”) now allow people with limited financial resources to report news and views to the world in a way that was not previously possible. However, unlike the traditional media, such people are often much more susceptible to legal threats by those with greater resources. Some feel that they can try and silence the “blogging” community with the prospect of hauling them into court - saddling them with a time consuming process and crushing legal fees if they choose to defend themselves. The blogging community has eyed this increasing phenomenon with a wary and concerned eye - worried that it has the potential to chill robust speech and independent voices throughout the Internet. 

For all of the above-stated reasons, Defendant Ford hereby entirely rejects the claims put forth by Plaintiff Wald in his stated Complaint.  

WHEREFORE, Defendant Luke Ford prays for judgment against Plaintiff Jeff Wald as follows:

1. That Plaintiff take nothing by virtue of his complaint;

2. That the Complaint be dismissed with prejudice;

3. For the costs of the suit incurred herein;

4. For attorneys’ fees incurred herein; and

5. For such other and further relief as the Court deems just and proper.

DATED:   December 5, 2005


BY:____________________________

  JUSTIN LEVINE

  Attorney for Defendant

  LUKE FORD

DECLARATION OF DEFENDANT LUKE FORD

I, LUKE FORD, declare as follows:

1. I am a current legal resident in the County of Los Angeles, state of California. 

2. I am over 18 years old.

3. I have read the foregoing Proposed Answer to the Complaint for Defamation by Plaintiff Jeff Wald. 

4. I am a Defendant in this action. The factual matters stated in the forgoing document are true to the best of my own personal knowledge, information and/or belief, and, if called as a witness, I could and would competently testify thereto.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed this 5th day of December, 2005, at Los Angeles, California. 

         _____________________________

  LUKE FORD
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